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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATT'RAL RESOURCES

STATE OF UTAH

- - -ooooo-- -

IN THE MATTER OF THE BOARD
ORDER TO SHOW CAUSE RE:
POTENTIAL PATTERN OF
VIoLATIONS, INCLUDING
NOTICES OF VIOLATION
N e l - 3 5 - 1 - 1  A N D  N 9 1 - 2 6 - 7 - 2 ( # 2 )  ,
CO-OP MTNTNG COII{PANY, BEAR
CANYON MINE,  ACT/  01s  lO25 ,
EMERY COUNTY, UTAH

ORDER

DOCKET NO. 92-O4L
CAUSE NO. ACT/015 /  O25

ooOoo-- -

This cause came before the Board of oil, Gas and Mining,

Department of Natural Resources (the rf Boardtr ) , on January 8,

1993, in the Boardroom of the Divis ion of  Oi l ,  Gas and Mining, 3

Tr iad Center,  Sui te 52O, 355 West North Temple, Sal t  Lake City,

Utah. The hearing was held before Board members, James W.

Carter, Chairman, and Dave D. Lauriski. Board members James W.

Carter, Dave D. Lauriski, Jay L. Christensen, Ralrmond Murray, and

Judy Lever took place in the deliberation.

Co-Op Mining Company ( ttco-Opft ) was represented by CarI

Kingston.

The Division was represented by Thomas A. Mitchell,

Assistant Attorney General for the State of Utah.

The Board was represented by Wil l iam R. Richards, Assistant

Attorney General for the State of Utah.

Cast le Val ley Special  Service Distr ict ,  fntervenor,  was

represented by Jeffrey W. Appel.
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NOW THEREFORE, the Board having considered the testimoDY,

pleadings, and exhibits of the parties, and being fully advised

in the premises, makes and enters the following:

BACKGROUND

This matter came before the Board on an Order to Show Cause

as to why Co-Op's coal rnining permit should not be suspended or

revoked. The Order to Show Cause was issued because the Director

determined that two Notices of Violationl (the rrNov' srr ) issued to

Co-Op during a twelve-month period could constitute a pattern of

violat ion pursuant to Utah Code Ann. S 4o- l-o-22(L) (d) and Utah

Admin .  R .  645 -400-332 .

Co-Op's appeal of  the Directorts prel iminary decis ion came

before the Board on an Order to Show Cause on October 28, L992.

At the hearing, Co-Op atternpted to demonstrate that the conduct

that led to the issuance of the NOV' s was neither wil l ful nor

unwarranted, and therefore, the two violations did not constitute

a pattern.  The Divis ionts counsel objected to the introduct ion

of the evidence on the grounds that the issue of fault had

already been determined when the Boardt s assessment off icer

issued proposed penalty assessments with the findings that Co-op

had acted recklessly, knowingly, and intentionatly in causing the

I The tno relevant NOV's are NOV N91--35-L-1 and NOV N9l--26-
7 -2 (#21 .  NOV N9 l -35 -L - l -  was  i ssued  on  Februa ry  27 ,  L992 .  NOV
N91-2 6-7-2  (#21 was issued on JuIy  2  ,  1991- .  or ig ina l ly ,  the
Divis ion determined that NOV N91-2o-1-L, issued on Apri l  26,
L99L, also const i tuted a pattern,  The Divis ion's Director,
however, determined during the informal appeal process that NOV
N91-20-1-1 did not const i tute a pattern because (1) the NoV did
not arise from a state inspection and (2') the conduct leading to
the issuance of the NoV was not wil l ful or unwarranted.
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NOV's.  Since Co-Op never appealed the proposed assessments,  the

Divisionts counsel maintained that those findings were final and

res judicata on the issue of fault.

The Board set a special hearing to determine whether Co-op

could introduce evidence re-examining the finalized assessments.

The parties have fi led briefs and have made oral argument

concerning the res judicata ef fect  of  the Board's previous f inal

penalty assessments. This Order resolves that issue. For the

reasons set forth belowr w€ find that the penalty assessments are

final orders of the Board and that Co-op is collaterally estopped

from attacking the findings underlying those orders.

Before we discuss our legal  conclusions, i t  wi l l  be helpful

to f i rst  d iscuss the Not ice of  Violat ion and Pattern of  Violat ion

process.

THE NOV PROCESS

The Divis ion is directed to issue a Not ice of  Violat ion i f

rr it f inds a violation of the State Program or any condition of a

permit .  f r  Utah Adrnin.  R .  645-400-3 2 O .  Once the Divis ion issues a

Not ice of  Violat ion, the Board appoints an assessment of f icer to

determine whether a civi l penalty wil l  be assessed, and the

amount of the penalty. Utah Adnin. R. 645-40l--l-00. To determine

the amount of the penalty, the assessment off icer reviews the

history of  previous violat ions, the ser iousness of each

violat ion, the operatorts degree of faul t ,  and the operatorts

good faith in attempting to abate the violation. Utah Adnin. R.

645 -401-3  00  .
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To assess penalty points for the operator 's faul t  in causing

the violation, the assessment off icer measures the operatorts

conduct against a statutory sliding scale. Utah Adrnin. R. 645-

401-3L3.2 I f  the assessment of f icer determines that the

violation occurred through Itno f ault of the operator, or by

inadvertence which was unavoidable by the exercise of reasonable

care, tf the assessment of f icer is obligated to rrassign no penalty

po in ts  for  degree o f  fau l t .  i l  Utah Admin.  R.  645-401--323.110 '  I f

the violation occurred due to the operator t s tr indif f erence, lack

of di l igence, et  lack of  reasonable carerrr  the assessment of f icer

may assign up to 15 penalty points.  Utah Admin. R. 645-401--

323. 12O .  Final ly,  i f  the assessrnent of  f  icer determines that the

operator acted through a frgreater degree of faultrfr defined as

2 utah
assigned as

323 .  110

A d m i n .  R  .  6 4 5 - 4 0 L - 3 2 3 .  1 O O .
fo l l ows :

Points are to be

A violation which occurs througrh no fault of the
operator, or by inadvertence which was unavoidable
by the exercise of  reasonable care, wi l l  be
assigned no penalty points for degree of faul t ;

A violation which is caused by fault of the
operator wi l l  be assigned 15 points or 1ess,
depending on the degree of fault; fault means the
failure of a perrnittee to prevent the occurrence
of any violation of his or her permit or any
requirement of the State Program due to
indi f ference, lack of  di l igence, or lack of
r easonab le  ca re . . .  i

A violation which occurs through a grreater degree
of faul t ,  meaning reckless, knowing or intent ional
conduct wi t l  be assigned L6 to 30 points,
depending on the degree of fault.

645-401, -3  23 .  L00- l -3  0  .

323 .  12  0

323 .130

Utah Admin R.
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t r reckless, knowing or intent ionalr f r  the assessment of f  icer must

assign a minimum of 16 pointsr up to a maximum 30 points,

depending on the degree of fau1t. Utah Admin. R. 645-401--

323 .  13  0  .

Appeal of Penalty Assessment.

ff the operator wishes to contest the penalty assessment, it

has two avenues of appeal. First, the operator may appeal the

penalty assessment informal ly.  Utah Admin R. 645-401-700. An

informal appeal is heard by an assessment conference officer

appointed by the Board.3 The assessment conference officer must

ffconsider all relevant informationrf and either settle the issues,

or af f i rm, raise, lower or vacate the penatty.  Utah Admin. R.

645 -40L-723 .

To take advantage of the informal appeal option, the

operator must request the appeal within 30 days of issuance of

the proposed assessment.  Utah Admin. R. 645-40L-7L0. Fai lure to

tinely request an informal appeal results in a waiver of the

operator t s inf ormal appeal rights . As Utah Admin - R . 645-401--7 L0

provides:

The Divis ion
the fact of
assessment o
permittee,

wil l  arrange for a conference to review
the violation and/or the proposed
r reassessment, upon written request of the
if the recruest is received within 3 o davs

3 utah Admin. R. G45-4oL-7zL provides:

The Board wi l l  assign an assessment conference
to hold assessment conferences. The assessment
conference wil l  be held within 60 days from the
issuance of the proposed assessment or the end
abaternent period, whichever is later.

o f f  i ce r

date of
of the
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from the date the proposed assessment or reassessment
is received bv the violator.

Utah Adurin.  R .  645-4 01-710 .

In addition to the informal appeal, the operator may also

directly appeal the penalty assessment to the Board. Utah Admin.

R. 645-401-800.4 Un1ike an informal hear ing, an appeal to the

Board is a formal adjudicatory proceeding.

To avai l  i tsel f  of  th is opt ion, the operator must pet i t ion

the Board for review within 30 days of the proposed assessment.

Utah Admin. R. 645-401-810. I f  the operator fa i ls to t imely

reguest a hearing, the proposed assessment becomes a final order

of the Board. As Utah Adrnin.  R. 645-401"-910 provides:

If the permittee fails to reguest a hearing as provided
in R645-401-810, the nroposed assessment Wil I  become a
f inal  order of  the Board and the penalty assessed wiI I
become due and payable upon expiration of the time
allowed to request a hearing.

Utah Adrnin.  R .  645-4 O1-910 .

4 utah Admin. R . 64s-401-g l-o provides :

A permittee charged with a violation may contest the
proposed penalty or the fact of the violation by
submitt ing (a) a petit ion to the Board and (b) an
amount equal to the proposed penalty ot, i f a
conference has been held, the reassessed or aff irmed
penalty to the Division (to be held in escrow as
provided in R645-40L-820) within 30 days of  the
proposed assessment or reassessment, ot l-5 days from
the date of  service of  the conference off icer 's act ion,
whichever is later, but in every case, the penalty must
be escrowed prior to conmencement of the formal
hearing.
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THE PATTERN OF VTOLATTOIq PROCESS

When an operator has been cited with two or more violations

within a twelve-month period, the Division is obligated to review

the violations to determine whether a rfPattern of Violationrf

ex is ts .  Utah Admin.  R.  645-400-332,3OO.5 To determine whether  a

Pattern of Violation exists, the Director must make a preliminary

determination that (1) two or more violations were issued within

a 12-month period i Q) the violations were issued as a result of

a state inspect ion; (3) the violat ions were of  the same or

related requirements of the State Program or permit I and (4) that

each tfviolation was caused by the permittee wil l ful ly or through

unwarranted f  a i lure to comply.  t r  Utah Admin. R .  645-400-332. I f

the Director determines that a Pattern exists, the Director must

reconmend that the Board issue an Order to Show Cause as to why

the operators permit should not be suspended or revoked. Utah

Admin .  R  .  645 -400 -332 .2OO.

To determine whether the violation was caused by the

operatort s rrwil l fultt or rrunhrarrantedfr conduct, the Director

examines the number of penalty points assigned to each finalized

NOV. Although the Utah Coal Statute and Regulations do not

5  Utah Admin.  R.  64s-4oo-332.300 prov ides that :

The Director wil l  prornptly review the history of any
violations of any perrnittee who has been cited for
violations of the same or related requirements of the
State Program, or the permit during three or more state
inspections of the permit area within a l2-month
per iod.

U tah  Admin .  R  .  645 -400-332 .  3OO.
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specifically define the term ttunwarrantedrtf the Federal

Regulations define rrunwarrantedrf to mean trthe failure of a

permittee to prevent the occurrence of any violation of his or

her permit or any requirement of the Act due to indifference,

l ack  o f  d i l i gence r  o r  l ack  o f  reasonab le  ca re . t r  30  c .F .R .  S

843.5. The federal  regulat ions def ine r twi l l fu l r t  to mean an act

or omission committed by a person who intends the result which

ac tua l l y  occu rs . r r  30  C .F .R .  S  843 .5 .

FINDTNGS OF FACT

L.  On February  27,  L992|  the Div is ion issued NOV N9L-35-1-

1 to Co-Op for its construction of a road within the permit area

prior to receiving authorization from the Division. once NoV

N91--3 5-1-1 was issued, the Board'  s assessment of  f  icer reviewed

the violation to determine how many penalty points to assess the

violation. During his revier^r, the assessment off icer examined

the conduct that led to the violation and determined that Co-Op

had acted recklessly,  knowingly,  or intent ional ly.  Accordingly '

the assessment of f icer assessed 23 penalty points for Co-Opts

conduct.

2.  Co-Op did not appeal ei ther formal ly or informal ly,  the

penalty assessment of  NOV N91-35-1- l - .  On June 2L, L99L'  Co-Op

paid the assessed penalty.

3.  When co-op fai led to t imely appeal the penalty

assessment f or NOV N91-3 5-1--1- , the penalty assessment became a

final order of the Board.
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4 .  On  Ju l y  2 ,  L99L ,  t he  D iv i s ion  i ssued  NOV N91-26 -7 -2 (#2 )

to Co-Op for i ts fa i lure to obtain Divis ion approval  before

enlargring a shop pad. After the Nov was issued, the Boardts

assessment off icer reviewed the violation to assess penalty

points.  The assessment of f icer determined that Co-op's fai lure

to construct the shop pad without first seeking approval of the

Division was reckless, knowing and intentional. Therefore, the

assessment of f icer assigned 25 penalty points for Co-Op's degree

o f  f au l t  f o r  NOV N91-26 -7 -2 (#2 )  .

5.  Co-Op did not appeal,  e i ther formal ly or informal ly,

NOV N91-26-7-2(#2) .  On October  15,  L99L,  Co-Op pa id  the assessed

penalty.

6 .  When Co-Op d id  not  t imely  appeal  NOV N91-26-7-2(#2)  ,

the penalty assessment became a final order of the Board. Utah

Admin . R . 645 -4 01-9 1- O .

7  .  on Apr i l  26,  1991,  the Div is ion issued NoV N91--20- l - -1 ,

to Co-Op for its failure to operate in accordance with the terms

of its perrnit, applicable performance standards and requirements

of the State Program, and for failure to submit all maps and

information required by a Division Order issued on November 27 ,

1,990 . The assessment of f icer determined that Co-Op t s f ailure to

submit the required plans constituted reckless, knowing or

intentional conduct and assigned 20 points for fault.

I . Co-Op f i led an inf ormal appeal of NOV N91--3 0-1-1 which

was upheld in an informal conference. Co-Op did not appeal the

Informal Order to the Board.
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g .  On May 15, LggZ ,  the Divis ion not i f ied Co-op that i t

had determined that a potential Pattern of Violations existed at

the Bear Canyon Mine.

10. Co-Op requested an informal hearing and testimony was

offered by Co-Op and the Division regarding the violations. The

Di rec tor  determined that  NOV's  N9L-35-1-1  and N91-2 6-7-2  (#2 ' )

constituted a Pattern. The Director determined that NOV N91--2O-

1-1 did not constitute a pattern because it did not arise out of

a state inspection and because Co-Op's conduct underlying the NOV

was not wil l ful or unwarranted.

11. Based on the Directorrs determinat ion that NoVts N9l--

35-1-1  and N91-26-7-2(#2)  const i tu ted a  Pat tern  o f  V io la t ion,  the

Director reconmended that the Board issue an Order to Show Cause.

The Director also reconmended that Co-Op's rnining privi leges be

suspended for forty-eight hours.

L2. Thereafter, the Board issued an Order to Shovr Cause and

set a hearing to determine whether the NoVs constituted a Pattern

of  V io la t ion pursuant  to  Utah Code Ann.  g  4O-LO-22 (L)  (d)  and Utah

Admin. R .  645-400-3 31- .

13. At the hearing, Co-Op attempted to introduce evidence

that its conduct leading to the issuance of the NOVs was not

wi l l fu l  or unwarranted. The Divis ion's counsel objected to the

introduction of the evidence on the basis that the degree of

fault underlying the NOV, s had been previously determined by the

Board's f inal penalty assessments in which the Board determined

that the conduct underlying the NOVts s/as reckless, knowing and
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intent ional .  Accordingly,  the Divis ion's counsel argued that

those findings were res judicata and that any attempt to re-

examine the degree of fault underlying the NOVs was barred by the

doctrine of collateral estoppel.

CONCLUSfONS OF LAW

The principles of res judicata ttapply to enforce repose when

an administrative agency has acted in a judicial capacity in an

adversary proceeding to resolve a controversy over legal rights

and to apply a remedy.t t  Utah Deprt  of  Administrat ive Services v.

Pub l i c  Se rv i ces  Com$ iss ion ,  658  P .2d  601 ,  62L  (U tah  1983) .  See

also United States v.  Utah Construct ion and Mining Co. |  384 IJ.S.

394,  422 (1-966) .  ( "When an admin is t ra t ive  agency is  ac t ingr  in  a

judic ial  capaci ty and resolves disputed issues of fact  properly

before it which the parties have had an adeguate opportunity to

lit igate, the courts have not hesitated to appty res judicata to

enf  orce repose.  r f  )  See a lso McCulloch Interstate Gas Corporation

v. Federal  Power Commisqion |  536 F. 2d 9l-0 (  l -0th Cir  .  L97 6) .  (  "A

party may not collaterally attack the val-idity of a prior agency

order in a subsequent proceeding. The principles of collateral

estoppel may properly be applied in adrninistrative cases. " ) 
u

6 The doctrine of res iudicata is based upon the trpremise
that the proper administration of justice is best served by
l i rni t ing part ies to one fair  t r ia l  of  an issue or a cause. rr  Mel
Tr imble  Real  Esta te  v .  Monte V is ta  Ranch Inc .  |  758 P.zd 45Lt  453
(Utah App. 1988 )  .  t t  [R] es judicata and col lateral  estoppel
rel ieve part ies of  the cost and vexat ion of  nul t ip le laursui ts,
conserve judic ial  resources, and, by prevent ing inconsistent
decis ions, encourage rel iance on adjudicat ion.rr  Mel Tr imble Real
Es ta te ,  758  P .2d  453 ,  c i t i ng  A l l en  v .  McCur r y ,  449  U .S .  90
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The doctrine of res judicata has two separate but related

branches. The first branch, claim preclusion, bars the

rel i t igat ion by the part ies of  a c laim for rel ief  previously

resolved by a judgement on the merits, Mel Trimble Real Estate,

758  P .zd  a t  4531  Penrod  v .  Nu  Crea t i on  Creme,  Inc . ,  669  P .zd  873 ,

8 7 5  ( U t a h  1 9 8 3 ) .  S e e  a l s o Braselton v.  Clearf ie ld State Bank,

606 F.  2d 285 ,  287 (  l -Oth  Ci r .  1979,  .  The second branch o f  res

judicata is col lateral  estoppel,  or issue preclusion. Under this

doctrine, frthe relit igation of factual issues that have once been

I i t igated and decided is precluded even i f  the claims for rel ief

in the two act ions are di f ferent.  Mel Tr imble Real Estate,  758

P.zd  a t  453 ,  Penrod  v .  Nu  Crea t i on  Creme,  Inc . ,  669  P .2d  a t  875 .

The Utah Supreme Court has outlined a four-part test to determine

whether collateral estoppel appties:

(1) Was the issue decided in the pr ior adjudicat ion
identical with the one presented in the action in question?

(2') Was there a final judgment on the merits?

( 3 ) Was the party against trhom the plea is asserted a
party or in privity with a party to the prior adjudication?

(4) Was the issue in the f i rst  case competent ly,
ful ly,  and fair ly l i t igated?

S e a r l e  B r o s .  v .  S e a r l e ,  5 8 8  P . 2 d  6 8 9  |  5 9 L  ( U t a h  1 - 9 7 8 )  .

that al l  four elements are met.

We f ind

We conclude that the Board t s determination on the degrree of

fault underlying the NoV, s is identical to the issue now before

l ls.  When the Boardts assessment of f icer assigned penalty points

( 1 - 9 8 0 ) .
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to the NOVs, he examined the nature and degree of Co-Op's conduct

that led to the issuance of the NOV N91-35-1-1 and NOV N9L-26-7-

2 (#2, .  The issue present ly before the Board is ident ical ,

namely, to examine the identical conduct that led to the

identical violations. There is sirnply no elernent presently

before the Board that would not have been examined in the

underlyinq NOV assessment hearings.

We also conclude that there was a final judgrment on the

meri ts.  When the Board's assessment of f icer issued the penatty

assessments f  or NOVs N9l--3 5-1-1- and N9 L-2 6-7 -2 (#2) ,  he determined

that in both instances Co-Op had acted recklessly, knowingly, and

intent ional ly in fai l ing to seek Divis ion approval  pr ior to i ts

construction activit ies. Co-op never appealed either penalty

assessment. When Co-Op faited to appeal the proposed penalty

assessments,  those assessments became f inal  orders of  th is Board.

See Utah Admin. R .  645-401-91-0 (  " I f  the permit tee f  a i ls to

request a hear ing as provided in R645-401-810, the proposed

assessment wil l  become a final order of the Board. tr See also Gem

Mining Company, Inc,  v.  OSM | 584 ALJ 4054 (Nov. l -8 ,  L988) ;  Melvin

Hel i t  v .  GoId  F ie lds  Min inq Corp. ,  L13  IBLA 299  (March  L2 ,

1,990) (rtwhen a party has had an opportunity to obtain review

within the Department and no appeal was taken . . . the decision

may not be reconsidered in later proceedings except upon a

showing of compell ing legal or equitable reason, such as

violations of basic rights of the parties or the need to prevent

an inj  ust ice .  t t  )  .
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We also find that Co-Op was a party to the underlying NOV

hearings and the matter presently before the Board. Finallyr w€

find that the issue of the degree of fault underlying the

issuance of the NOV's was fully and fairly l i t igated in the first

forum. Co-Op was served with the proposed penalty assessments by

the Boardts assessment off icer. Those proposed penalty

assessments contained the findings that Co-Op acted recklessly,

knowingly, and intentionally by fail ing to seek and obtain the

Divisionts approval before conrmencing construction activit ies at

the Bear Canyon Mine. Co-Op had thirty days to appeal those

findings either formally or informally. When Co-op failed to

appeal the assessment of f icerts f indings, those f indingrs became

final orders of the Board and Co-Op waived its right to later

contest those orders . See Utah Admin. R . 645-40l--9 L0 . Co-Op t s

failure to exercise its appeal rights, cannot now prevent the

preclusive ef fect  of  the Boardrs f inat order.

Accordinglyr w€ conclude as a matter of law that the

doctrine of collateral estoppel prevents Co-op from re-l it igating

the issue of fault underlying the NOVs because that issue was

resolved on the meri ts when Co-Op fai led to appeal the Board's

findings that Co-Op's conduct was reckless, knowing and

intent ional .

Finally, we conclude that the Boardts previous determination

that Co-Op acted recklessly, knowingly, and intentionally

constitutes a finding that Co-Op acted rrwil l ful lytt or rrwithout

warrant.rr Although the Utah CoaI Statute and Regulations do not
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specif ically def ine trunwarrantedrr or frwil l fulrr, the Federal

Regulations rnake it clear that the assessment of 16 or more

penalty points for fault constitutes a finding that the operator

acted wil l ful ly or without warrant. The federal regrulations

define rfunwarrantedrf to mean the failure of a permittee to

prevent the occurrence of any violation of its permit due to

indi f ference, Iack of  di f  igence, or lack of  reasonable care. rr  30

C.  F.  R.  S 843 .5  .7  S ince the assessment  o f  16 or  more penal ty

points reguires a Board finding of the existence of a greater

degree of fault than lack of dil igence or lack of reasonable

care, the assessment of 1-6 or more penalty points by definit ion

means that the operatorts conduct was, dt the very least,

unwarranted.

ORDER

THEREFORE, the Board Orders as follows:

1. Co-Op is col lateral ly estopped from introducing

evidence as to the degree of faul t  g iv ing r ise to NOV N9l--35-1-1

and NoV N91-26-7-2(#z) in the pattern of  Violat ion hearing

presently before the Board.

DATED this :t day of February,

STATE OF

7 The federal
or omission committed
actually occurs . rr 3 O

1 , 9 9 3 .

UTAH
BO OF O I L GAS

W. Carter,  Chairman

regulat ions def ine t twi l l fu l t t  to mean an act
by a persons who intends the result which
c .F .R .  S  943 .5 .
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CERTTFTCATE OF UATLTNG

I hereby certify that I caused a true and
the foregoing NOTICE OF HEARfNG and ORDER for
Cause No. ACT/015 /OZS to be nai led by cert i f ie
prepaid, the 8th day of February L993 | to the

i,/ Carl Kingston, Esq.
Attorney for Co-Op
53 West Angelo Avenue
P.O .  Box  15809
Sa. l t  Lake ei tv,  Utah 9411s

s,. Jeffrey W. Appe1 , Esq.
Mictre1-e Mattsson, Esg.
Appel & Mattsson
L75 South Main Street, Suite i- i- i-O
SaIt  Lake City,  Utah 84111

, ..t{endell Owent'' Co-op Mininqr company
P.O.  Box  L245
Hunt ington, Utah 84529

,zEldon Kingston
" Co-Op Mining Company
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